UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT
M CHAEL GARGANO, et al,
Pl aintiffs,

V. . CIV. NO 3:00cv1477 (W)

METRO- NORTH, et al
Def endant s.
RULI NG

The court conducted a tel ephone conference call on
February 3, 2004, to discuss scheduling and to resolve a
di scovery dispute. At the request of the court, the parties
submtted letter briefs to supplenent their initial argunent.
After hearing from counsel and review ng the docunents
submtted, the court DENIES plaintiff’s discovery request.

Plaintiff requests that the defendant/third-party
plaintiff, Metro-North, produce transcripts of audio taped
statenments of Metro-North enpl oyees Robert Prentice, Richard
DeChel l 0o, and M chael Di M nno. The statenments were taken by a
Metro-North ClaimAgent on July 23, 1999, the day after the
incident at issue in this case. Metro-North has provided
plaintiff with two page summari es of these statenents. Metro-
North asserts that the verbatim statenents were prepared by

the claimagent under the direction of Metro-North's Law



Departnment in anticipation of litigation and are therefore
protected fromdisclosure under Fed. R. Civ. P. 26(b)(3)’s
wor k product doctrine.

Rule 26 (b)(3) protects fromdi scovery docunents and
tangi bl e things otherw se discoverable, which are prepared in
anticipation of litigation by another party’ s representative,
unl ess the party seeking the discovery has a substantial need
of the materials and is unable w thout undue hardship to
obtain the equival ent by other means. See Fed. R Civ. P.
26(b)(3). Metro-North argues that plaintiff will not suffer
prejudi ce by non-di scl osure because plaintiff has al ready
deposed M. Prentice and M. DeChello, and is scheduled to
depose M. Di M nno.

Plaintiff asserts that he has denonstrated substanti al
need for the transcripts because the statenments represent one
of only two contenporaneous recorded statements from Metro-
North enpl oyees following the incident.! Plaintiff asserts
that he did not attenpt to take statenents fromthe w tnesses
after the incident. Plaintiff argues that the oral statenents

contain nore specific facts, events, and observations than the

!Alt hough it is not clear fromthe letter brief, it is
assuned that the second statenents referred to are the
handwritten statements which have been disclosed to the
plaintiff.



summari es and the handwitten statements. Plaintiff clains
that his request for the transcripts is strengthened because
the enmpl oyees relied on the witten summaries to prepare for
their depositions, and took what was contained in the
sunmaries as true. Plaintiff argues that there is no way to
know whet her he woul d suffer prejudice from non-disclosure
wi t hout actually viewing the verbatimtranscripts. Secondly,
plaintiff asserts that Metro-North has forfeited work product
protection by providing witten sunmaries of the statenents.
Statenents taken by clains agents immedi ately after an
accident in anticipation of litigation are protected by Rule

26(b) (3). Eoppolo v. National R R Passenger Corp., 108 F.R D.

292, 294 (E.D. Pa. 1985); Almaguer v. Chicago, Rock |sland,

and Pacific Railroad Co., 55 F.R. D. 147, 149 (D. Neb. 1972).°2

Plaintiff nust therefore establish that he has substanti al
need for the information and cannot obtain an equivalent from
anot her source. Plaintiff does not cite any casel aw

supporting his argunent that the circunstances in this case

The court notes that sonme courts have held that such
statenents are not taken in anticipation of litigation and are
therefore not protected by Rule 26. See, e.qg., Thomas Organ
Co. v. Jadrandska Sl obodna Pl ovidba, 54 F.R d. 367, 372 (N. D
1. 1972). The court agrees with the position taken in
Eoppol o that such statenments are protected. In any case,
plaintiff did not object to the defendant’s classification of
t he statenents as work product.




nmerit disclosure based upon substantial need.

On simlar facts, the court in A maguer found that the
unexpl ained failure to interview witnesses imediately after
an incident does not create substantial need. Al maguer, 55
F.R.D. at 149. The court also held that the passage of nore
than two years between the giving of the statenments and the
taking of the witness’s deposition did not in itself create
substantial need. 1d. at 150. Rather, substantial need may
exi st when a witness is not available for deposition by the
requesting party, or the wi tness cannot renmenber facts that he
had recalled and related to the claims agent but could not
recall at the time of the deposition. 1d. Substantial need
may al so exist if there is reason to believe that there is an
i nconsi stency between the deposition testinony given by a
wi tness and the information contained in the earlier

statenments of that w tness. See Hauger v. Chicago., Rock |sl and

& Pacific Railroad Co. 216 F.2d 501, 504 (7t Cir. 1954).

Plaintiff has not established substantial need in this
case. Two witnesses have already been deposed by plaintiff,
and the third deposition has been scheduled. Plaintiff has
had, or will have, the opportunity to question the w tnesses
about the events at issue and about the contents of the oral

statements. Plaintiff does not argue that the w tnesses nade



statenments to the claimagent that they could not |ater recal
at their depositions. Nor is there any evidence of
i nconsi stency between the prior statements and the deposition
testi nony.

Plaintiff’s argunent that Metro-North forfeited work
product protection by disclosing the summaries is also

unavai ling. The case cited by plaintiff, John Doe Co. V.

US., 350 F. 3d 299 (2d. Cir. 2003), does not support this
claim In that case, the court held that work product
protection was not forfeited when counsel for plaintiff sent a
letter to the U S. Attorney claimng his client’s good faith.
The court noted that:

The unfairness courts have found which
justified inposing involuntary forfeiture
generally resulted froma party’s advanci ng
a claimto a court or a jury (or perhaps
anot her deci sion maker) while relying on
privilege to withhold froma litigation
adversary materials that the adversary
m ght need to effectively contest or
i npeach the claim

In Re Grand Jury Proceedings John Doe v. U.S., 350 F.3d

299,302 (2d. Cir. 2003), aff’d sub nom John Doe Co., 350 F.

3d 299 (enphasis added). At this point in the litigation, no
such presentati on has been made, and plaintiff has not
advanced any other arguments in support of finding a voluntary

forfeiture. For the reasons di scussed above, the court DEN ES



plaintiff’s request for production of the oral statenents.

This is not a recommended ruling. This is a discovery
ruling which is reviewabl e pursuant to the "clearly erroneous”
statutory standard of review 28 U S.C. 8 636 (b)(1)(A; Fed.
R Cv. P. 6(a), 6(e) and 72(a); and Rule 2 of the Local Rules
for United States Magistrate Judges. As such, it is an order
of the Court unless reversed or nodified by the district judge

upon

notion tinmely made.

SO ORDERED at Bridgeport this 31st day of March 2004.

/sl
HOLLY B. FI TZSI MVONS

UNI TED STATES MAG STRATE

JUDGE



